
MINUTES OF THE SPECIAL
PLAN COMMISSION AND BOARD OF
ZONING APPEALS WORKSHOP TRAINING
SESSION
March 15,2021

Call To OrderI.

The Special Plan Commission and Board of Zoning Appeals Workshop Training Session was 
called to order by Plan Commission President Thomas Anderson at 6:00 P.M. at the 
Schererville Town Hall, 10 E. Joliet St.

A. Pledge of Allegiance

The Pledge of Allegiance was recited.

B. Roll Call

Roll Call was taken with the following Plan Commission members present: President 
Thomas Anderson, Secretary Gary Immig, Mr. Drew Thomas, Mr. Alex Gorman, and 
Mr. Tom Kouros. Absent was Vice-President William Jarvis.

Roll Call for the Board of Zoning Appeals was taken with the following members 
present: President Tom Kouros, Secretary Rick Calinski, and Mr. Michael Davis. 
Absent were Mr. Eric Kundich and Vice-Chairman William Jarvis.

Staff present: Town Manager Robert Volkmann, Director of Operations James Gorman, 
Planning Coordinator/Office Manager Denise Sulek, Recording Secretary Norma 
Hollingsworth Rico, Plan Commission and Board of Zoning Appeals Attorneys Alfredo 
Estrada and Christian Bartholomew, Town Attorney David Austgen, and Councilmen 
Tom Schmitt and Caleb Johnson; and Councilwoman Robin Arvanitis.

II. Commission Business

A. Plan Commission/Board of Zoning Appeals 101
Presented by: Attorney David Austgen - Austgen Kuiper Jasaitis, P.C.

Attorney David Austgen, the Town Attorney from the firm of Austgen Kuiper Jasaitis 
gave this evening's presentation. Attorney Austgen pointed out how much the 
Schererville community has and continues to grow with a wonderful downtown area and 
beautiful facilities and that the Town continues its progression.

Attorney Austgen explained that the Town Council discussed this workshop six or eight 
weeks ago to get a grounding of the affirmation of the principles by which both boards 
work, the principles and laws that are expected to be followed, the processes that occur 
relating to those matters that are before you both jurisdictionally and lawfully and just to 
begin or refresh an opportunity. Attorney Austgen said that when he pulled the materials 
for this he saw they were done in 2010, but they are not stale because the law has not 
changed; and that we work with these bodies in this room for the citizens of the Town 
based on foundation. Attorney Austgen said when he stands in front of you to explain 
this, he thinks about the Indiana Code and the law it contains, the Subdivision Control 
Ordinance and the requirements therein which are mostly technical, highly standardized, 
and fairly important for the uniformity and objectivity. Attorney Austgen added that he 
thinks about the Zoning Ordinance which is the Boards’ control of the quality of life by 
the power of their authorization here in your Town; is how they keep values up and keep 
the community safe; and how they keep the method and manner and quality of life for 
folks that come here to do their business. It is absolutely dependent upon those 
foundations. Attorney Austgen said that when a petitioner goes to the Town Council 
from either of these bodies, he thinks about these things and wonders if all of that criteria 
was absorbed; but he is certain it was as they are represented by legal counsel.

Attorney Austgen said going forward tonight to know that there is a tremendous amount 
of foundation of how these matters before you that you are jurisdictionally in charge of 
are to be handled and should be considered. It is a process just like all of your 
occupations, and you develop over time a main compilation of information and 
knowledge and experience and foresight and common sense, and that it is no different 
here at all. Taking the foundation that is in the law, taking the foundation from your own



experiences by which you are qualified to be here and combining all of that, you find 
yourself in a position to make a decision and make the face of this community grow.

Attorney Austgen said that this evening is to remind ourselves of where we are at and 
what we are doing and how we go about it for our citizens and how we do our business. 
Attorney Austgen said that they have an incredible staff of very experienced and 
knowledgeable common sense staff. Attorney Austgen said that Mr. Volkmann has been 
here as long as he has; and added that you cannot have more astute leadership in the 
Planning & Building Department and the supportive staff including Ms. Sulek and the 
others. Attorney Austgen said to please know that they have a solid foundation here, they 
have solid resources here, and that you can count on them and can rely on them.
Attorney Austgen said that they like challenges which are inclusive of difficult projects 
or hard to develop parcels or unique uses and that is their forte’.

Attorney Austgen said that the most important thing he can tell them tonight is always 
just follow the law; and that the foundation for any solution is to follow the law.
Attorney Austgen said that Indiana is a pretty progressive state in the planning and 
zoning area, and you will find in Title 36 all of the law pertaining directly to Plan 
Commissions and B.Z.A's. Attorney Austgen added that you won’t find all of the law 
about all of the things that are recorded in those two sections, but you will find all of the 
law about which your jurisdiction is. Attorney Austgen said that they also need to require 
the applicant to follow the law. Attorney Austgen said that we have all heard the 
applicants and petitioners who stand in front of you looking for variances, mediations, 
waivers, and the first recommendation as requirements from him to the board is to make 
them follow the law; make them show why they shouldn’t follow the law; make them 
prove their burden of responsibility for not following the law. B.Z.A. members pay 
special attention to this because the burden of proof is on the petitioner, it is not on the 
B.Z.A. members. The law in Indiana is that if there is a valid Zoning Ordinance or valid 
Subdivision Control Ordinance followed and made by proper and lawful procedures, that 
law is good and needs to be followed until it is changed. Attorney Austgen said that if 
we don’t like the law, change it; and that the Town Council will entertain their 
recommendations for sure. But until it is changed, it is the law. Your staff is the first 
gatekeepers, but they are not permitted to not let someone appear before you. If some 
property owner insists on a right to appear, present, and attempt, they are entitled to that, 
and that is due process. The law needs to be followed unless the path otherwise not 
followed is found. Follow the law and make them follow the law.

Procedures: You are permitted under the Indiana Code under the 900 Series for the 
B.Z.A. and the 700 Series, 600 Series, 200 Series, 300 Series for the Plan Commission 
you are entitled to establish rules and procedures, and each of your bodies has those.
Your staff utilizes them when meeting with and communicating with petitioners. It is an 
important place to start. Follow the law, make them follow the law and show them the 
procedures. It is often difficult when folks don’t follow the procedures. Technically they 
can impact the petitioner. I have found where a legal description is not accurate and there 
is a fatality to that petitioner and he has to start over. 1 have recently counseled about a 
process not being followed that is an integral step found in policies and procedures that 
hasn’t been followed. There is a bit of flexibility in being able to weigh your regularities; 
but that is a discretion that is carefully chosen, and most of the time it is improper to do 
so. Why, because you are not treating applicants fairly and uniform and it can be a 
problem in defense and offense to a petitioner down the road who was treated differently. 
Our responsibility is to treat uniformly. The policies and procedures give you the path to 
be able to do so. Uniform treatment, treating applicants the same. That comes from 
following the rules of policy and procedures and also can find a strain on someone. As 
best we are able we need to stay on the straight and narrow about that so that you do not 
cause unfair treatment, different treatment, or discrimination, or less favorable treatment.

Lawsuits are almost always won in our office because of the volume of that work and that 
it is all about uniform treatment and fairness. Attorney Austgen said that your treatment 
and handling of that here before certification to the Town Council’s action or your final 
decision on things like subdivision plats is comfort to the Town Council. The legislative 
body has the last word on zoning ordinances and variances of use and the like as 
described by statute; and they know when they get from you a uniform, fair, equally 
applied decision and recommendation, that it is because you have done so uniformly, 
fairly, and without dis-fair treatment.

Attorney Austgen said that sometimes we find that some of the decision making or 
assessment of analysis on the record here in this meeting room and sitting at the dais has 
less than objective criteria. Maybe it is something you just don’t like; but not liking it is



not necessarily illegal, improper, incorrect, inappropriate, or not to be used. We are 
judges here. The B.Z.A. is a quasi-judicial body and like judicial officers, it is an 
administrative decision when somebody stands in front of you and makes a presentation 
and you make a decision. The Plan Commission members are decision makers on plats. 
You are advisory on zoning ordinances and recommendations for zone app changes and 
terms to the zoning ordinances, but you are still quasi-judicial. The statute doesn't call 
you that, but you are. It is an administrative decision, and folks expect you to make a 
ruling which is how we look at it. Attorney Austgen said that he stands on that ruling 
when he defends you; and makes certain that you know we need to stay in that position. 
So, opinions don’t count; criteria and objective analysis of that criteria against the facts 
the Petitioner as provided does count, and that is absolutely what is required. Then you 
turn to the applicant and go to Rule #2 and require the applicant to follow the law. 
Keeping it simple keeps us on task, and that is my suggestion to you all and my 
recommendation to your processes. Don’t change that. For example, Indiana Code in 
Section 36-74-603 provides criteria by which a zoning map or amendment should be 
considered, and the statute specifically states that we shall pay reasonable regard to five 
criteria. Those five criteria are well-known, and I cite them at Public Hearings a lot 
particularly when strain is occurring about items, particularly when someone stands up 
and says, “It’s going to cost me a lot of money to do what you want me to do”. I'm fairly 
confident that I can intervene with permission and suggest that 1) finances don’t count, 
and 2) there are criteria, and that the burden of proof on the criteria belongs to the 
applicant. You can expect that and you should require that because it is uniform and fair. 
Section 603 has been in the Indiana Code since 1981, and hasn’t changed one word in 
those years. There have been cases talking about it, and judges are accustomed to 
hearing the arguments from all four decades, but it still works because it is fair, it is 
simple, it’s easy to understand, it’s easy from the cases that have decided that Section 603 
case to see what those criteria are and whether the Petitioner made it or didn’t make it 
and it is the validation of your decision making process.

The same applies to the B.Z.A. when you have a variance of use or a developmental 
variance, there is criteria for that in Section 918 depending upon which those applications 
are being made. Those burdens are not yours. Those burdens are the deviation and 
exceptions being sought and waivers being sought from your Zoning Ordinance which is 
valid by the applicant. Know that this has been tried and tested and decided and it has 
held the test of time and held the test of quality for the community. The quality of life in 
Schererville today is enhanced at the consequence of folks following those rules and 
making applicants follow them and doing so consistently.

You may think that it is harsh that our laws have to be followed. You have some 
assistance in the statute. You have the ability on both levels expressly stated in 900 
Series about the B.Z.A. and embodied in the Planning Code in the 700 Series that you 
may invoke reasonable conditions. This is really an important item, and I use it a lot in 
counselling. I combine that with other tools in the book including zoning commitments, 
including recommendations that PUD’s be sought versus straight zoning. Imposition of 
reasonable conditions is an invaluable tool to your activities with the petitioner. So often 
you really are kind of people’s court and so often you engage in dialog and always 
question and answer and the Chairman moderates the dialog between you and them, and 
that is important because it helps round the edges and helps you understand things that 
can’t necessarily put on paper on the application and gives you a flavor of who the 
applicant is. Sometimes that is part of judging if you will. Attorney Estrada and I both 
can tell you about that taking a client to court sometimes gives the judge just a feel for 
who the party is or what the circumstance is. Out of that can come the ability to use 
reasonable conditions to find solutions, because everything isn’t black and white not 
withstanding staying in the rails, following the law and requiring the applicant to follow 
the law. Reasonable conditions have limits though. We’ve seen it here in Schererville in 
the past where folks claim inverse condemnation. The imposition of conditions for acts 
by the planning body or the Town Council if that’s where it’s at has resulted in a cause 
that they have lost for which compensation is demanded. Here is one area where you 
might see it. Our Subdivision Control Ordinance has provisions for open space, parks 
and recreation space which a lot of ordinances do. That requirement can be easily 
construed to be a case if more is piled on. Developers fully expect that they give you 
open space. They come in here and they won’t give you an argument about it. But, if 
you give them that requirement and then you tell them you want more because it isn’t big 
enough, and that we want some sidewalks over here and we aren't certain this is enough 
playground equipment, oh. and we are going to charge a park-impact fee too. You can 
kind of see how the pile-on occurs or can occur; and at some point even though we don’t 
talk about finances, they will stand here and they might look at the project and look at 
what’s happened here and say to themselves, and most won't tell you, that it is too



difficult, it is compensatory, and will put them in debt or a loss, and that the magic line 
gets crossed. That is why Attorney Estrada, Mr. Volkmann and Ms. Sulek are here and 
they will guide and help you when you are getting too far into the conditions being 
imposed.

It is okay to impose conditions, and most of the time, there will be agreed conditions.
The civil dialog is going on and is almost like a negotiation and that is where our PUD 
Zoning Ordinance Amendment, and Development Plan, and certain requests by 
developers will then engage and roll your sleeves up and start negotiating because that is 
exactly what a PUD Zoning Ordinance Amendment is about. The development plans and 
site plans are expected to match and the ordinances are expected to attend to that and do 
exactly what you agreed to or didn't agree to. I’ve seen ordinances like that adopted 
when there wasn't an agreement and the ordinance wasn't that strong and the application 
wasn't that strong and the process resulted in decision making. The Town Council made 
that decision, but your role in that is incredibly important because you set the table. Eve 
seen most Town Councils accept and embrace the work you’ve done. Rarely, but it 
happens where it doesn’t occur that way exactly, but most instances your work is 
valuable and respected. Keep that in mind in your average dialog and use the Golden 
Rule. Keep in mind how you would feel if you were standing making that presentation 
and were on the other side. Negotiate and allow fair conditions of the soft body of even 
the Plan Commission, and it usually makes it a lot easier for defined paths.

So often, the temptation and the danger exists for off-line communication. Out of the 
dais, out of the Public Meeting room, out of public record communication. It is expressly 
prohibited in the 900 Series, Section 920 any dialog by interested persons with any 
member of the B.Z.A. Don’t talk to the applicants. If they call you refer them to Mr. 
Volkmann or Ms. Sulek. It is not appropriate to talk to them. You are presiding over 
administrative proceedings and are considered judges and is an egregious violation of the 
Indiana Code; and you can have problems with litigation, liability, and depending on the 
nature, even official misconduct type of charges. That provision has been in the Indiana 
Code for a long time too. Talking off-line is a dangerous place to be. Plan Commissions 
it doesn’t state specifically, but you also serve as quasi-judicial officers, and you are 
carrying the responsibility of decision making and substantive recommendation making 
to the legislative body. When folks do that to you, they are not respecting you. They 
know what’s in the book and they know what they should or shouldn’t be doing, and 
cutting them off does them a favor too. Councilman Johnson stated that 920 prohibits 
you from speaking with a Petitioner outside a Public Hearing and asked if that also 
applies to remonstrators. Attorney Austgen replied that it does, and that it his 
interpretation of interested persons. Attorney Estrada said if he were standing there, he 
would advise them that they shouldn’t speak with each other outside of the Public 
Meeting either nor with our Town Council members. Attorney Estrada said if you sit as a 
judge, and this is a panel of judges, if you are conducting a Public Meeting, you wouldn’t 
speak to anyone at all, even Town Council members about a certain Petition before you, 
not just the applicant or the remonstrators. Attorney Austgen stated that he agrees with 
that.

Attorney Estrada said that as for reasonable conditions, as the Plan Commission and 
B.Z.A. members know, we generally halt the meeting and ask the Petitioners if they agree 
to the conditions. Attorney Austgen stated that he likes that and has seen that in the 
Findings; and that what he has done in addition to that because sometimes Petitions are 
complex or they have complex application if approval is given, he asks for the addition of 
the approved Meeting Minutes to the certification answer of that portion, so that the 
Public Meeting Minutes can also be merged together with that certification. Attorney 
Austgen added that it is not a statutory requirement, but I ask for the Recording Secretary 
of that body to make certain that happens; so that one day if there is enforcement needed 
or some type of interpretation required, that in fact we have a bunch of resources to 
interpret.

Findings of Fact are required with everything you do with both bodies and express 
direction with that. It doesn’t always happen everywhere that way, there are certain 
places and certain types of proceedings that are relatively boiler plate. I work in Cedar 
Lake and am proud to be the attorney there for a long time. There are so many mom and 
dad petitions with developmental variance set-backs, variances for swimming pools for 
the children, and a varied garden variety of things and we don’t make brain surgery out of 
it. But otherwise, on matters before you, it is absolutely advisory to follow that law and 
make those findings and make them part of the record and to assure that what happens is 
documented and follows the law. You will find that in Indiana Code 36-7-4-950.



We talked briefly about B.Z.A. it is important to the Plan Commission to do that 
enforcement authority and be within its own ordinance also, but there are a handful of 
really significant sections in that 900 Series that you face regularly. In Indiana Code 36- 
7-4-918.1.2.4.5 and .6 directly relates to your jurisdiction for your authority over those 
matters and for your responsibilities. They also provide process for handling and provide 
also the criteria and substance that is the responsibility of the applicant to fulfill and 
prove.

918.1 Attorney Austgen said that this is an administrative review policy. We don’t 
usually see them, but it is an appeal of an administrative decision. Examples would be 
perhaps a building permit denied, or possibly some action for Code Enforcement. 
Attorney Estrada interjected that it could be stop-work orders and the like. Attorney 
Austgen said it’s not very often and that these are usually handled administratively and 
without the necessity of convening the B.Z.A. or having a hearing or process. The rest of 
the sections do have substance and contain language in 918.2 relating to special 
exceptions and uses, contingent uses conditional uses, but I’m not certain how much of 
that takes place in Schererville. I have a very hard view of the special exception law in 
Indiana, and I think it is a difficult law and hard for us to understand how the General 
Assembly made it that permits the special exception for approval of the use proposed 
providing that the proposed user meets specific criteria of the ordinance. I know your 
ordinance doesn’t have that criteria; so what that means is, minus criteria, the applicant 
automatically is approved. That’s a problem because you have to have criteria and it 
would require an amendment or an updated modernization. Your ordinance is pretty 
modern, and it’s not like we are talking forty years ago. We aren’t talking within the last 
five to six years, and that is extremely current; so that section you won’t see much of.

918.4 Variance of Use you will absolutely see that. It is an alternate method of use 
approval, application, and kind of runs parallel and is a cousin of a zone change from one 
zoning district classification to another. There is a bit more flexibility in the variance of 
use depending upon what the application is and what is sought; and it is a great place to 
utilize your tools, your zoning amendment, and your imposition of reasonable conditions. 
On Variances of Use my preference has been and is to require the zoning amendment and 
to make certain that it is a recorded instrument and to make certain those conditions are 
able to be enforced without question. Mr. Alex Gorman asked what a zoning amendment 
is. Attorney Austgen replied that a zoning amendment is the ability to contract and 
impose contractual conditions on a parcel of land and on an application made. Attorney 
Austgen added that you will find that in the 1000 Series. It is a contract tool that imposes 
conditions like a restrictive covenant type imposition. It is also the method by which the 
staff in administering permits, process and inspections and the like have for vigilance 
over the process when they make an approval. The Building Department uses that. 
Parallel to that is the PUD Ordinance which can include those kinds of conditions also 
but is a little less formal than a zoning amendment. A Zoning Amendment has statutory 
outline to it and you are to follow that. A PUD is more of a development plan or 
development agreement and has more common law type drafting to it. Variances of Use 
are important and you will continue to see them as folks try to figure out how to do their 
improvements here in Schererville.

918.5 Developmental Standards: Those are for the height, the area, and the setback 
distance variances. The criteria is less onerous than the Variance of Use criteria but they 
are all requirements to be met by the Petitioner. There are five criteria for the Variance 
of Use Statute; there are three criteria for the Developmental Variance Statute, and those 
are foundational requirements that must be proven by the applicant. I see the 
certifications that Attorney Estrada and his team prepare for you and that staff prepares 
for you, and I know they are paying attention to that as they are monitoring and making 
certain that the documentation is lawful. That is critical.

It would be a fairly strong recommendation of mine, that at the next meeting of each of 
your bodies that you take a look at that and ask the Staff to provide you a copy of the 
Rules of Procedures so that you have them current. You haven’t seen them in a while 
maybe you have been here for three years and it gets buried or whatever. From a purely 
diligence perspective, I never go anywhere in a planning meeting without my book and 
Rules of Procedures for the body. You are supposed to know that stuff, but you are the 
judges and you have the book in case you have any questions about what’s going on.

Attorney Austgen said he wants to give a little background of the law and what attorneys 
work with; and that he just wants board members to have the foundation as to what we 
look at under the app and what you should be considering; and that everything he has 
talked about so far is embedded in these materials.



Expressly for planning and zoning, that law will be under Indiana Code 36-7-4. The 100 
Series of laws by the Applicability and Rules of Construction to start at the beginning and 
build the foundation which is a very progressive method that they utilize over all of these 
years and probably the reason it has sustained and continued because it works. You have 
the basic organization here for planning and zoning law in Indiana. Indiana has 
designated three different types of planning body: Advisory, Area, or Metro. We are 
advisory by definition, so everything that applies to Schererville in the advisory 
definition and advisory delineation. Metro is Indianapolis, and Area is large cities such 
as Ft. Wayne, Evansville, and maybe one more.

The 200 Series covers the membership, how you organize and how it works. Your 
appointment is under 207, and the membership has been based on that for a very long 
time and those requirements are contained in this Series.

The 300 Series is probably where it matters. This is like bylaws that sets up organization, 
process, and procedures. Some of this goes beyond where you are at, but encompasses 
your organization areas.

400 Series - Commission Duties and Powers. This is all basic about what happens by 
this body by the oversight of the Town Council, the legislative body. This is where you 
set up your rules, the various types of activities that could occur here. For example, if 
you wanted to make a recommendation to the Town Council about a fee schedule update, 
you would do that here. It is granted and permitted with oversight powers to do your 
business.

500 Series follows past procedure and is about the town's comprehensive plan. 
Everything you do in Indiana that wants to avail itself to these powers as granted and is 
your authority to control and guide and oversee what occurs to the properties in your 
community. The 500 Series sets forth the required elements of that plan and outlines the 
various types of consideration. Every so often the comprehensive plan gets talked about 
and once in a while needs to be acted upon. Our current plan is about nine years old. 
Depending on what is going on in the community and the economy, the activity, the 
development and land use activity, it should be considered to be reviewed every so often. 
Professional planners will tell you five to ten years. If you are building and it is blowing 
up, maybe shorter. If it isn’t and things are stable and solid, maybe not. It is all about 
having your thumb on the pulse of your community. One thing that does happen with 
some of the ancillary activities to build things up, such as the park impact fees that are 
imposed in Schererville. There is a whole process for that, but there is a comprehensive 
plan type of look and analysis that is made to understand where the communities needs 
are and what the schedule should be, so that the determination of whether there is a need 
to impose park impact fees if warranted, and if so, what is the level of service. That has 
the underlying foundational analysis that is akin to the comprehensive plan.

The 600 Series is the Zoning Series and Zoning Ordinance and affects both bodies here 
tonight. The BZA items and jurisdiction and responsibilities are embedded in the Zoning 
ordinance and periodically finds itself amended from time to time. The last Master 
Zoning Ordinance was done in 2012 which makes sense because the comprehensive plan 
got done and we cannot amend or replace the Zoning Ordinance text in its entirety 
without having an update or replacing the comprehensive plan. They are in sequence for 
a reason. The Comprehensive Plan is the guide to what the land use controls will be in 
the Zoning Ordinance. That is essentially what you have in these fifteen or sixteen 
sections of this series. Every item referenced has a section; adoption, modification, and 
repeal inclusive of text, zone maps, requirements for processing for public hearing 
process, substantive process, substance content, and standards you recommend, and is 
very deep.

The 700 Series - Subdivision Control - The Plan Commission has exclusive jurisdiction 
over the platting of land, dividing of land in the Town of Schererville and all other towns 
and cities in Indiana. You are the decision maker about plats. You have a 
Subdivision Control Ordinance from 2012, and that sequence is consistent here and is one 
of the reasons Schererville is such a novel community; how thoughtful you do things, 
how right they are, and how open you are to continuing it that way. The Subdivision 
Control Ordinance relies on the specific criteria, the concrete standard involved in cases 
for how a plat should be presented, what should be on it, and what information will be 
needed. This ordinance is reliant upon the criteria ordinances, the utility ordinances, 
storm water ordinances, this is where the compendium of your planning and legislative 
documents come to a point here just like Cape Horn in South Africa. This also provides



for the primary and secondary plat process, the hearing notice requirements, and the 
vacation of plats. The plan commission does have exclusive jurisdiction over the 
vacation of plats, and there are the statutes kind of mapped out for the vacation called 
The Glaze that is in 36-7-3-11, 12, 13; the vacation of plats is 36-7-4- 711, 712, 713.

The 800 Series is called Improvement Location and is for building permits and is the 
process and handling of building permits.

The 900 Series talks about a lot for the BZA, and the first fourteen sections are the 
organizational sections 15, 16, and start getting into the 918.1, 2, 3, 4, 5, and 6, which we 
already discussed.

The 1000 Series provides for procedures for zoning enforcement actions and compliance 
with this ordinance and can be at either level; and the remedies are set forth in that. We 
lawyers mostly look at this one.

The 1100 Series is Miscellaneous and is a catch-all for all of the interesting but not very 
applicable provisions dealing with mineral resources and forests, eminent domain, 
memorials and monuments, manufactured homes, children's homes, and child-care 
homes. It wasn't enough to have its own section, but enough to put this all in one basket.

The 1200 Series - Township Joinder - is totally inapplicable to this town; and in my 
opinion, will never be applicable.

The 1300 Series - Impact Fees - We talked about park and recreation impact fees. There 
are five areas that impact fees may be imposed: Sewer, water, roads, storm-water, and 
parks. Most communities in Indiana have park impact fees, and St. John recently crossed 
the bridge and successfully completed a legislative initiative for road impact fees. By my 
count, there are only two communities in this state that have that, but many communities 
do have park and recreation impact fees. It’s the vehicle for generating these fees 
however providing a strict statutory provision to follow. When I say strict. I'm talking 
about consultants, evaluations, financial studies, and development of what level of 
service the component is so that it will withstand the scrutiny. It is definitely not a 
developer-friendly provision of the code, and the developers and builders are the reason 
for the scrutiny. This is a long-standing code on the books since 1991, but times are 
changing and sources of funds are being supported across all spectrum and this is an area 
that might find a path for its way to Schererville to be applicable. Interesting about this is 
that it has a limited life if adopted; and if processed for adoption correctly, the ordinance 
does not begin to be effective until six months after its adoption. There is a six month 
window or hole for the building developers to crawl through before the imposition 
occurs. It has a five-year life and must be established by the same or similar methods we 
will have for its terminus. Most communities have developed a need for and given that 
here in northwest Indiana there is so much growth activity that they have reestablished. 
We just finished the third reestablishment in one community and a second 
reestablishment in another. Attorney Austgen asked Mr. Volkmann how many 
Schererville has had. Mr. Volkmann replied that we have the park impact that has been 
reestablished three or four times. Attorney Austgen asked if it was a year-and-a-half ago. 
Mr. Volkmann said it was pretty close. Attorney Austgen said he believes we were the 
second in the state once it was adopted. Attorney Austgen said it is monitored here and is 
needed for the park improvements and services and is in the statues appropriately.

The 1400 Series is a special series and is for development plans. Some communities 
have called out the demand, require under this, and follows for the criteria for a 
development plan. Probably without following these statutory procedures in the 1400 
Series you might call it the same as a site plan or similar to that. We have not codified 
here in Schererville a development plan function in the zoning ordinance or in the 
subdivision ordinance. But everything else in those ordinances come together 
constructively to meet this and you see that in the plats and development plans that come 
before you. Right now we do not have a 1400 Series proponent specifically in our 
ordnance.

The 1500 Series - Planned Unit Development - We talk about that a lot and there was a 
day and time not long ago when it was not very warm and fuzzy about planned unit 
developments. But now the dialog and the negotiation of and the building of the PUD 
project has changed, but there was a day when it was not that way. Today is a good day 
for the use of these and fairly at arms-length they thrive and yield tremendous benefits for 
the community and at the same time provide a financial benefit and opportunity for the



developer to maintain good quality, their standards, and their requirements. The details 
are in that guide.

The 1600 Series is important to us lawyers. This is the judicial review provision, and 
public hearing, public meeting and public process for an application that is not processed. 
Some decision body either of the BZA, the Plan Commission, or legislative body where a 
zoning decision may be appealed. It may be appealed by the property owner or the 
petitioner for a judicial review and the time period is not later than thirty days after the 
decision was made. The proceeding requirements is an administrative review of the 
proceeding and permits the grieved party to present their cases for your acting 
improperly, illegally, discriminatory, or in some other fashion contrary to law. The town 
faces one of these right now, and it is fought exactly like that, and we will defend the 
town's decision as being on the receiving end of that judicial review. There are nuances 
to that statute and included in that proceeding when the ruling is made by the trail judge, 
there is purview to you made available as defined and delineated in that document.

The 700 Series is utilized to review and consider subdivision plats. This is what we pay 
attention to and what the ordinance has been based on. Some of this may be a repeat, but 
I want to make sure I informed you about this at the beginning. These are the details and 
what the items are within the Zoning Series and how proceedings occur with the zoning 
map.

Section 603 - The Plan Commission and legislative body in considering zoning proposals 
shall pay reasonable regard to:

• Comprehensive Plan
• Current conditions and character of current structures and uses in the 

zoning district.
• Most desirable use of land in the zoning district
• Conservation of property values throughout the jurisdiction
• Responsible development and growth

The applicant is coming to you with a tremendous amount of sword and gives you as the 
gatekeepers to our community an equally large shield. The burden is on the sword and 
they have to show how they do not conflict with the comprehensive plan, that they are 
not affecting or adversely citing in a zoning district and affecting character, that the most 
desirable use of the land is attained, the conservation of property values throughout the 
town, and responsible growth and development. You get to decide that and send it on to 
the Town Council. The importance of your position couldn’t be stated more dramatically 
than by this statutory section, and is the reason you are thanked for doing this, and it’s the 
reason this community over a long period of time with those in your seats before you 
have preserved the values and character of this community.

Mr. Alex Gorman asked if there were a way to objectively say to the point of 
conservation of property values throughout the jurisdiction; because it seems like when 
remonstrators don’t like something, they say it will affect their property values; so, is 
there a way to objectively say one way or the other whether it will. Attorney Austgen 
replied that actually, there is. Treasurers can do it, property tax records can show it, sales 
history can show it, a record of the sale or disposition of property in the area can show it; 
a realtor/broker with experience can testify about it with listing and sales prices.
Attorney Austgen said it is a great question and that he has frustration when he hears it so 
much when one stands at the podium and says they aren’t harming anything, they are 
enhancing. They are just talking, and sometimes it is hard to find evidence, but it 
happens so much, and folks do not come here with a modicum of information. Attorney 
Austgen said that he has heard the greatest of all arguments in the advocacy of orators at 
this dais; and that some of his greatest mentors were a couple of those people. Attorney 
Austgen said that just talking is not evidence; but that there are ways to do it, people 
aren’t doing it and none of that is a surprise. Attorney Austgen said that if he were ever 
before you on behalf of a client, he would be bringing you a binder tabbed and indexed 
with his evidence. It wouldn’t be Dave Austgen standing here advocating without 
evidence; although I could do that if I had to and if that was all 1 had, I would. Attorney 
Austgen said he would be bringing you an evidentiary package that would be supportive 
of how, and pay reasonable regard to. It doesn’t say strict absolute there, it says pay 
reasonable regard to. If you are given anything to work with in the way of objective, then 
you have something you can perhaps meet. Attorney Austgen said that he really 
appreciates it when a petitioner-practitioner says that this is what is says, and this is how 
it works, and this is how we meet the criteria; and I give them an A for effort for 
recognizing the criteria and taking a stab at or achieving.



Councilman Caleb Johnson asked how the Plan Commission balances these things that 
say only a couple of them are paid attention to or paid reasonable regard to; and the other 
ones are forgotten so to speak because they have taken the wrong direction and are just 
not so favorable. Attorney Austgen replied that they have to prove and they carry the 
burden of proof of all five criteria. Attorney Austgen said you can't just make one of 
them. Attorney Austgen said that there is a famous case locally where an attorney from 
his firm was on the other side of it where this is exactly what was talked about. Attorney 
Austgen said that with this requirement of compliance, fulfillment, achievement of each 
of these five criteria is necessary; and in a Court of Appeals this section and this case was 
talked about.

Councilman Johnson asked if that should be included in the Findings of Fact that are 
coming from the B.Z.A. Attorney Austgen said that is exactly what your attorney does 
and does so very well. Attorney Alfredo Estrada said that Ms. Sulek and he have talked 
about that; and at the B.Z.A. level, the necessary criteria for a developmental use and a 
use variance has been provided to the members and they should have it in front of them. 
Attorney Estrada said that sometimes the criteria when you are drafting becomes the 
conclusion of all. Attorney Estrada said that the petitioner failed to prove that it will be 
not injurious to the surrounding area. That is a conclusion of law that we need to work 
on as members of the B.Z.A. and will help you is the why. The ''why” are the Findings 
of Fact and that is what we need to kind of develop in our Public Meeting of stating a
motion to deny or an unfavorable recommendation because___. Attorney Estrada said
that we cannot just solely rely on criteria, and then not meeting that because if they 
appeal, there are tons of court cases that are going to say remanded back to B.Z.A. for 
details. Attorney Estrada said we have to vet out a little bit more. Attorney Estrada said 
that it is a tough phase for B.Z.A. and Plan Commission members, and that it is hard to sit 
up there and tell members of your community this is why I think you failed, but it’s the 
job. Attorney Austgen said it is also proof that this is a sophisticated community 
interested in it being fair and it being right. Attorney Estrada said they will work on it. 
Attorney Austgen said that their Findings are good, but everything can be massaged. 
Attorney Estrada said that Ms. Sulek does a good job. Attorney Austgen said that they 
meet the requirements for sure and help us land a decision or a recommendation.

Mr. Michael Davis said it sounds like the builders and developers have a check list so 
there is an expectation level and when they step up to that dais that all five of these 
deliverables if asked, they should have the materials present with them in case it has to be 
explained; and it has been explained to them beforehand. Attorney Austgen said that is 
exactly what should happen and that the burden of proof is on the petitioner. Attorney 
Austgen said that if one of the four lawyers in this room walk into a courtroom, we are 
not expected to just stand there, but we have the burden of carrying our advocacy position 
and that the judges are not going to do it for them. Attorney Estrada advised Mr. Davis 
that this is an evidentiary hearing, and that their burden has to be met with evidence. 
Attorney Estrada said that as Attorney Austgen just said, that they cannot come up and 
say that they are losing property value. Attorney Estrada said your first thought should 
be to say prove it. Attorney Estrada reiterated that at an evidentiary hearing you have to 
have evidence. Attorney Estrada said that we do have some good practitioners that come 
here that have that; and we have others that don’t. Mr. Davis asked if there is a check list 
that they have available to them. Attorney Estrada replied no, and that it is the Indiana 
Code. Attorney Estrada added that they are on the same level, and it is their burden to 
prove. Attorney Estrada further stated that we can’t at a staff level say to make sure that 
you do X, Y, and Z, and here is what you need to do because then we get so many 
applications, and Ms. Sulek is not an attorney and cannot go through that. Attorney 
Estrada said that the code is out there, it is public and on the town website and they can 
get it. Attorney Estrada said that it is their burden to be prepared to meet that.

Attorney Austgen said that is actually where towns get in trouble when their staff is 
helping them and guide them to do this, here is this document, here is this form instead of 
providing them with the package, answer their questions, and directing them to carry 
their ball. Attorney Estrada said they will be the first ones to throw them under the bus; 
and is why it is literally here is the application, here is how you do it, it is your burden.

Mr. Volkmann said if it is a zoning consideration, and the petitioner comes in for a zone 
change much like Canyon Creek as an example; it was annexed into the town as R-l, and 
they came in and asked for a PUD zoning. Then it was presented to you as a PUD zoning 
plan. They were compliant with the comprehensive plan and you go right to the land use 
granted in the comprehensive plan and all of that could be residential. There was some 
contention whether to do single family or attached family, but those are all still 
residential uses, but this is talking about the zoning. To me, we aren’t talking about the



property values of what he was going to develop on there because the sub divider of the 
land might not be actually building on it, but is the value of the property going to change? 
Is it going to be compatible with the property in the area whether it has a building on it or 
has no building? Is the dirt going to be comparable to what is there? Is it the most 
desirable use for that area? Those are hard questions to answer. You can go back to the 
comprehensive plan it says residential, and now that’s where you guys come in and have 
to figure out what this is. Attorney Austgen said to Mr. Volkmann’s point, he witnessed 
exactly what he is saying about how all of these pieces come together from analysis and 
an analyzed decision ultimately. Attorney Austgen said all of that came together for 
them when those criteria were used.

605: Attorney Austgen said that these sections are about notice and hearing and process 
for sending recommendations from planning commission and zoning matters to the Town 
Council. Attorney Austgen said that the Town Council makes decisions by adopting 
ordinances or amendatory ordinances on your certification. Attorney Austgen said that 
certification is the term used for the document that sends the recommendation from the 
Plan Commission to the Town Council. Attorney Austgen said there are three things that 
happen here: Either favorable, unfavorable, or no recommendation to certify to the Town 
Council; and each of them has a path and a time period. This is a pretty straight up 
process to be followed because there are time periods involved with defaults and 
approvals.

606: This is the specific statute for adopting initial or replacement zoning ordinance in 
its entirety. The public hearing and all of that process is all laid out here. The last time 
we did this was 2012, and it is done periodically and depends on the jurisdiction. Your 
lawyers and your staff take care to make certain the processes are followed. The reason 
we need to make certain is so there is no defect or validity of the ordinance. It is a 
process-intense procedure for validity.

607: This is for a partial repeal and amendment to the ordinance and the process for that.

608: This is the procedure for changing zone maps. 608 ordinances are the most 
frequent based upon land use.

609: This is how the legislative body handles the received zoning ordinance amendment; 
and disregard anything you see about cities. A veto is not applicable to Schererville.

610: This is the process of post approval of the zoning ordinance text adoption. Copies 
are required to be distributed. The zoning maps are required to be kept. A lot of times 
there will be an annual zone map amendment or update because of the zone map changes 
over the course of the year due to development.

610.5: This is a continued discussion of the zone map amendments, and is a relatively 
new section.

611: This is presumption construction portion of the statute that presumes validity that 
everything has been done correctly or is deemed to be correct.

612: This is common sense, that any changes made are valid and continued in effect until 
an amendment is repealed or nullified by the Town Council.

701: Attorney Austgen referred to the handout material and said it is the Subdivision 
Control Ordinance. Attorney Austgen said Section 701 reminds us that the Plan 
Commission has exclusive jurisdiction. The statute then is all of its detail specified. 
Attorney Austgen said the reason he gave this is so you can see the detail that goes into 
the global massive Subdivision Control Ordinance. It is adopted the same way as zoning 
ordinance text, amendment or replacement is adopted you hold a public hearing, you give 
notice and you invite the public, you hold the public hearing, you act on the text to send a 
certification to the legislative body and there is an act to amend on that. Within the 
technical provisions of this, you will see all of the content. Attorney Austgen said it 
should be highlighted so when you are looking at this you can say you have seen it and 
have an idea about it and you can ask Attorney Estrada any questions about it because 
you work with it. 701 identifies the exclusive control of the Plan Commission approval 
of the Findings of Facts and that is for area zoning which you are.

702 and 703 provide the standards for the ordinance up to a primary plat approval which 
is a substantive approval portion of the approval process. And you can see that the 
ordinance must include standards. So there is a mandatory identification of the concrete



standards that are required for the Subdivision Control Ordinance so they are not there 
Willy nilly and not selected out of the air; but they are calculated and specified in these 
ordinance provisions.

Please note in Sub Section 703-D that as a condition of a primary approval of a plat that 
the Plan Commission may specify. This is where you have discretionary according, and 
it is the only place you have it; because if the builder, developer, applicant, meet the 
requirements; then at the primary plat approval stage, you are mandated to approve it. 
There is some law pending that is going to change possibly the final plat approval process 
to add the provisions for surety that will permit a developer to record a Mylar before any 
construction occurs. Attorney Austgen said that it seemed to him that it is the law as it 
stands now; but that he may have read it as common law, and they may be codifying that, 
but he wasn't certain.

Attorney Austgen said that you can see here if s in public ways, utilities, lot sizes, 
number and locations, drainage and other services as specified and things like sidewalks, 
parks amenities that affect the quality of life and are minimal requirements.

704: There are various processes explained in 704. Schedule of fees and charges.

705 and 706, 707, 708: Subdivision control, primary approval of plat, the hearing 
process is identified, review of application, hearing notices. That’s where both the 
ordinance as well as your rules of policy procedure should govern; all of this will tell you 
what to do so when you look at the standard policies before your next meeting, you will 
see that. If you don’t see that. Attorney Estrada will take care of it.

709: This is secondary plat approval is following up what we just talked about. The final 
plat process is administerial and the primary is where all of the beef is for the 
development requirements, the concrete standards. You will not see the phrase concrete 
standards in the statute. This vacation of plats is also in this Subdivision Control section. 
Mr. Volkmann said that under 714 where they talk about the vacation of plats, it states 
that a vacation of plat may include the vacation of any recorded covenants, and asked 
what that means. Mr. Volkmann said you know we went through those easement 
covenants. Attorney Austgen replied that we do, and that this statute provides for the 
method by which those affected by restrictive covenants must follow with those.
Attorney Austgen added that it is a statutory proceeding especially when those conditions 
are attended front to back. Mr. Volkmann referred to the historic music store, and asked 
when they vacated that plat if they had to remove those restrictive covenants. Attorney 
Austgen said no, and that he thinks even that was before forty years ago. Attorney 
Austgen said he wasn’t certain he could answer that question based upon it; but under the 
current law, this is the procedure. Mr. Volkmann said that the remaining properties that 
were distributed under that old subdivision plot for residential use; they vacated the 
existing plot that is still there because there is still some existing land. Attorney Austgen 
said they could. Attorney Austgen said this is an item I would review first with a title 
officer and have a title examination, but it could. Attorney Estrada said that he thought 
that those covenants go back over a century. Mr. Volkmann replied no, that they are 
from the 40’s or 50’s. Mr. Volkmann added that we have a lot of those obscure 
covenants, but the one that has always been the stickler is the one where they are 
restricted to residential use. Attorney Estrada said residential is not a good use for that 
area. Mr. Volkmann agreed and added not anymore. Councilman Caleb Johnson said if 
you can’t vacate the plat, then fix the deed because the deed runs with that property. 
Councilman Johnson said that might be the path to a quiet title, and is what he would do. 
Attorney Austgen said he didn’t know how else you could deal with that.

Mr. Kouros said that we were talking about this at a meeting that those home owners had 
stopped all abilities back there. Mr. Kouros said that the town cannot trump what they’ve 
done; and that it is impossible because they have those covenants there. Attorney 
Austgen said without appropriate legal action, that’s correct; and that those covenants run 
with the land. Mr. Kouros asked that if the town wanted to, if they could they take action 
against that for the other lots that are available. Mr. Volkmann replied that the owner 
would have to petition. Attorney Estrada said it wouldn’t be the town, but it could be 
anyone that is interested in purchasing the lots. Attorney Estrada said it could be the 
town, but a quiet title would have to be by whomever is interested. Mr. Volkmann asked 
if the petitioner would have to be the title holder. Attorney Estrada said it could also be 
the one purchasing. Attorney Austgen said that he has thought about this alot, and that 
possibly the Eminent Domain Act impositioned by the town could address the problem 
with the neighborhood. Attorney Estrada said with the same similarity as a quiet title. 
Attorney Austgen said it could end up as a quiet title; but there would be an owner, and



unnecessary hardship; and that they are not applying the right standard. Attorney Estrada 
said that the Petitioner has the burden of proof and should have evidence. Attorney 
Estrada said that we have seen where the Petitioner provides forty pictures, letters, 
appraisals; and that he will stop the proceeding and mark those as exhibits, because that is 
their record. Attorney Estrada explained that in an appeal, that goes to the judge to 
determine whether you guys applied the right law correctly or not Attorney Estrada 
stated that they have to present evidence to each of those criteria to allow you to make a 
determination of whether the developmental variance should be granted or not. That is all 
in a decision by you as the BZA that doesn’t get recommended to the Town Council that 
stays with you as your final; and if they want to appeal it, it moves forward. Attorney 
Estrada said that is the criteria.

Attorney Austgen retorted, generally speaking, let’s say it is a steel mill that will be the 
subject of a petition for a developmental variance related to its height, its width, its 
length, or whatever it is. Generalities for things that you ought to be looking for is on 
that zone map. Attorney Austgen said tht he looks at the zone map and wants to know 
exactly what it is zoned and what adjoining and nearby areas are. Attorney Austgen said 
that the zone map is very valuable and is where you start. Two, the types of uses in the 
area around it. You check out the zoning map so you know who, what, where, when 
exists around it. Three, the nature of the use whatever that may be. If it is a steel mill, 
will they blow out the smoke from the top or will they blow it out the back; will they 
make noise 24/7, is it one that should belong in another zoning district classification of 
larger size of larger area. They might need two-hundred more feet of land to get enough 
parking. You will find that out in the Petition and the presentation. Four, anything 
peculiar to the business; something that makes it important to be here in that spot, under 
those conditions; and that if you didn’t permit it, there will be practical difficulties in the 
use of the property; and that third criteria would occur. That is a tough burden, but it is 
theirs. So, getting into the specifics at that point would be important such as a business 
plan. You can ask that question because it goes to the criteria that Attorney Estrada just 
talked about. Attorney Austgen said that if he were representing the Petitioner, he is 
addressing all of it and tht it will be prepared for you. Attorney Austgen added that for 
your own preparation purposes, that background will assist you in being a learned and 
ready quasi-judicial officer.

Attorney Estrada said that for the BZA members, on the Agenda Ms. Sulek gives you the 
title, the section, the paragraph as you are looking for the variance. Attorney Estrada 
added that one thing that gets to Attorney Austgen’s point is, go through that section 
prior. Each section and each zoning district has a purpose, and it is listed in the Zoning 
Ordinance. It has the allowable uses, and the list of prohibited uses is complicit. If you 
have that frame of reference for each case, i.e. what are they trying to do, what has the 
Town Council passed in the past to say they can’t do it, and you kind of get into what the 
Town’s thought is, and why they need a variance. Those are things to think back on. It is 
not your ordinance, it is the Town Council’s ordinance, and your job is to enforce it.

Mr. Kouros said to Attorney Estrada’s point, generally speaking with solar panels when 
the difference is so extreme like it is 80 S.F. versus 300 S.F. We cannot tell the 
petitioner that we have to hold off on this. We are fortunate because we have Mr. 
Calinski on the board and he is knowledgeable on this, but when the difference is so vast, 
we can’t tell the petitioner to allow us a month so we can talk to an expert in this field 
and see about raising the number. Mr. Kouros said he understands the ordinance, but 
when there is such a big discrepancy in the numbers, we can’t tell the petitioner that they 
will just have to wait. Mr. Calinski stated that technology has completed outdated the 
ordinance. Attorney Estrada said that we see that quite a bit, and that it is just not with 
solar panels. Attorney Estrada said that we see this in parking requirements for dental 
facilities, and those are hugely outdated. Attorney Estrada said he feels it would be 
improper to say: “hey wait, we are going to change the ordinance”. Attorney Estrada 
said what you are looking at though, is the practical difficulty section of that criteria has 
been met. Attorney Estrada said they can say that the technology at the time of this solar 
panel restriction or some other restriction has evolved past the use of this ordinance. 
Attorney Estrada added that in his mind, they have met that criteria whereby having 
practical difficulty of applying the ordinance to present day. Attorney Estrada said that 
you can continue hearings; but that he didn’t think it was feasible to adopt the new 
ordinance before the hearing; it is not. Attorney Austgen said he wouldn’t recommend an 
ordinance must be amended or updated; but what he would say is that if you don’t have 
enough information, you are engaged in this assessment and you are not hearing enough, 
you can ask for more. Attorney Austgen said they don’t have to give it to you, and that 
they can stand on their presentation; but doing it here doing it on the dais in the public 
forum on the record asking for justification, asking for more data, asking for more



information in my opinion you can do that. Attorney Estrada said that the difference is 
what you proposed is you’re doing something when you have the authority to say, “Bring 
back X, Y, and Z, for us to make a proper decision on this”. Attorney Estrada said it is 
not your burden to pass the petition for them; but theirs to present evidence to you.

Mr. Cal inski said hypothetically speaking, if someone came to you two years ago with a 
very similar solar panel case; and the BZA grants the approval, and then comes back a 
very similar case six months later and denies it. Attorney Estrada replied that it depends 
on what was presented. Was there a neighbor that remonstrated. Everyone is individual 
and it is an evidentiary hearing. Attorney Estrada said that one thing he wants to mention 
because we are on this topic, at a BZA hearing, he remembered hearing someone say: 
“generally. I’m against sidewalk fences”. Attorney Estrada stated that generalities don't 
exist in individual evidentiary hearings. Attorney Estrada said that every hearing is 
different, evidence is different; and just because you pass one in one week; all evidence 
presented doesn’t mean that we will hang our title on the next one to pass if it is different 
evidence.

Attorney Austgen said that we lawyers are the ones who knit the fabric to make a 
discriminatory or non-alike type position. You did it for this one. but you didn't do it for 
us. We make that into a “you are treating us differently and we shouldn’t be treated that 
way, and you should approve us”. Attorney Austgen said that Attorney Estrada is 
absolutely right; and that each case is on its own, its own merits, its own facts, its own 
presentation, its own information, and its own burden of proof.

Mr. Thomas asked at what part of the process because all of us are different, do you feel 
we should try to approve whatever the clients coming before us. Mr. Thomas added that 
we recently approved the use of a property; and there is nothing in the town like this, and 
we are finding out now after the fact that it might be an undesirable place to go. Mr. 
Thomas asked if that were something we can tell up front. Attorney Austgen said 
remember in the beginning when he reminded all that your opinions don’t count and that 
we have to follow the law. Attorney Austgen said that if there is an undesirable use, it 
crosses the line into illegality or non-compliance of the zoning ordinance or code 
violation that is when the town has the authority and the right to enforce its code and 
cause compliance to come into play. Mr. Thomas asked if you can also look at another 
place we had in town that had a similar facility and use that as reason to not approve. 
Attorney Austgen replied that it is based on evidence and that if there is no non- 
compliance to code or ordinance or statute here in Schererville, then the answer is no.
Mr. Thomas stated that if it is a first time facility, we have no grounds for anything. 
Attorney Austgen said that is potentially true. Attorney Austgen added that if it is 
extreme, there are nuisance statutes and there are means of using those and you follow 
that adverse or undesirable uses. Attorney Estrada said that he believed that is an 
enforcement issue rather than a planning one. Attorney Austgen said that compliance is 
enforcement.

Councilman Johnson asked how much research they should be doing into issues coming 
up on the agenda beforehand; and also asked if they are supposed to be basing their 
decisions on the evidence presented as opposed to their own research. Attorney Austgen 
replied that it has always been his opinion that when you get your agendas, if you think 
you want to go for a ride to look at a piece of property and assess it yourself, you should 
and that you are preparing yourself. Judges read our briefs and motions before we walk 
into court to prepare themselves. Attorney Austgen said that preparing yourself is 
appropriate; but that preparing yourself with someone who may be interested is 
absolutely illegal in his opinion. Attorney Estrada said that without mentioning any 
names, a lot of the members do take rides and are good about it. Attorney Estrada added 
that we always warn that you can take that ride in the car, but once the owner approaches 
the window, you’re driving away. Councilman Johnson said that he has heard in some 
meetings that a member has talked to some neighbors. Attorney Estrada said they should 
not be doing that.

Attorney Austgen said that they are in good hands, and that the Town Council is 
appreciative of both boards. Attorney Austgen thanked the three council members that 
were in attendance for supporting their boards and commissions. Attorney Austgen said 
that is really what this is about. Attorney Austgen further stated that they have such an 
important function that we thought it important even at the council level to be here 
tonight.

III. Adjournment



there would be no value because it has been sitting there vacant with a for-sale sign for 
fifty years. Mr. Volkmann said that they removed the covenants for the music store and 
the lot next door by working with the purported property owner who signed off on it. Mr. 
Volkmann added that he thinks that the homeowners now that are still a party to that 
covenant, recognize that they are never going to build a house facing U.S. 30 because the 
state won’t let them put driveways in. Attorney Estrada said that the last restriction for 
removing the covenants was simply for the use of a parking lot, but there was no 
building. Mr. Volkmann said there was no building on it. and is actually an allowable 
use in residential. Attorney Estrada said that for full disclosure, you are saying that to the 
attorney who assisted him up until Attorney Austgen contacted Attorney Estrada and 
asked him to come to the town, and that he has some knowledge of it. Attorney Estrada 
said that this is going to be a very difficult process. Mr. Kouros asked what is stopping 
any neighborhood from doing that. Attorney Austgen replied that in that particular case, 
the covenants themselves provide a mechanism for which they can be modified; and that 
if he recalled correctly, it’s a community majority vote of all of the residents that they 
were applicable to. Attorney Austgen added that different covenants he presumes would 
have potential different mechanisms for doing that. Attorney Austgen stated that you 
can’t just step in and fix it; and that it stays with the property until it is changed by the 
property owners. Attorney Austgen added that unless it is public use, then there is the 
possibility of Eminent Domain.

615 - Attorney Austgen said that this section is codification of land use restrictions that 
you can receive from a petitioner and is talked about in this section and the 1000 Series 
also. It provides for what is required to be maintained minimally and the recordation 
process. It also provides for the removal process which is a back out doing exactly the 
same thing essentially. There is a path, and going forward it references the statutory 
provisions which are fairly important in the drafting so it gives identification of what that 
path is. You also need this at times, and depending upon the advocate standing before 
you, as additional consideration for any issues or circumstances or problems that you 
experience during the course of a Public Hearing and that you found in the petition itself 
as presented. These things happen and they can be fixed with these types of vehicles and 
instruments.

Section 614 - Attorney Austgen said that the Metro Plan does not apply to Schererville. 
Attorney Austgen said that it dovetails in Section 613.

616 - Attorney Austgen said that Farm Bureau had this added into the statute, 
agricultural use non-conforming, etc. A prohibition against enforcement of regulations 
and requirements for agricultural non-conforming use. Attorney Austgen said he can’t 
really explain that one too well, and that he hadn’t had to use it; and that you probably 
won’t in Schererville.

Councilman Johnson said that on Mondays the BZA has the developmental variance for 
solar power panels, more square foot roof coverage compared to what the ordinance 
allows. Councilman Johnson said practically speaking, what criteria should the BZA be 
looking at; what types of evidence should the petitioner be presenting to them that they 
can be relying on faithfully to make their decisions. Attorney Austgen asked if this were 
a variance of use. Councilman Johnson replied that it is a developmental variance. Mr. 
Volkmann said that the ordinance allows 80 S.F. Councilman Johnson said that they are 
asking for 250 S.F. Attorney Estrada said before they get into that discussion, only talk 
in generalities, talk hypothetical, and let’s not talk about a specific case. Councilman 
Johnson said this is hypothetical, and asked what kind of criteria are they supposed to be 
looking at, what kind of facts in this type of scenario. Attorney Estrada replied that the 
criteria is in 918.5 and that is the standard for a developmental variance, and all of the 
members have that. Attorney Estrada said that the approval that the BZA may 
recommend with reasonable conditions as part of tis approval; that the variance may be 
approved under this section upon the determination in writing that:
1) The approval will not be injurious to public health, safety, morals, or general welfare 

of the community;
2) The use and value of the area adjacent to the property included in the variance will 

not be affected in a substantially adverse manner;
3) The strict application of the terms of the zoning ordinance will result in practical 

difficulties in the use of the property.

Attorney Estrada said that those are the three developmental variance standards; and what 
we need to do at the BZA is make sure we apply the right standard rather than to the right 
variance. Attorney Estrada said that he hears, “what’s the hardship?’’ alot. Attorney 
Estrada added that what you guys mean is number four which is a use variance.



There being no further business, the meeting was adjourned at 8:00 P.M.


